Appellant's Memorandum of Argument 1

Part |: STATEMENT OF FACTS

General Statement:

1. Before charged William Bruce Montague was a futidilicensed gunsmith servicing
police and private firearms including fully automsaveapons. My client has been a
vocal but peaceful opponent of Canadian firearms from 1995 to the present. His
testimony to these facts was uncontradicted dt friee appellants, William Bruce
Montague and Donna Jean Montague, were both ttigek&Superior Court of Ontario
before Mr. Justice Wright and a jury at Kenora, &®iat William Bruce Montague and
his wife were charged on an indictment of 53 cowfifirearms offences dated July 20,
2005, and signed by Peter Keen, assistant Crowmait, North Region, Dryden. The
accused were convicted of counts 1, 2, 5, 6, 1013214, 17, 19, 20, 22, 24, 26, 28, 29,
30, 31, 33, 34, 35, 36, 37, 38, 43 and 45 and #edudf counts 3, 4, 7, 8, 9, 11, 15, 16,
18, 21, 23, 25, 27, 32, 39 and 40. William Brucentégue received a sentence of 18
months imprisonment. Donna Jean Montague receixazhtion.

Issue #1: (Constitutional)

2. William Bruce Montague brought a motion to challertge constitutional validity of the
various charges for reasons set out in a Noticeaofstitutional Question, which was
served on the Attorney General of Canada and ttefdy General of Ontario. (See
Appeal Book, page 995.) This resulted in Reasonduddgement by Mr. Justice Wright,
the trial judge, on the constitutional issue on &lober 6, 2007. (Appeal Book pages 39
and following.)

3. On appeal the Montagues argued that sections 2@&ofltheCharter of Rightsthe
English Bill of Rights of 1689 and the preamblelie BNA Actof 1867 gave the courts

power to overrule infringements of Parliament ugoarights of individuals, subject to
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section 1 of th&€harter. The honourable appeal court, however, dismidsischtgument
on all grounds.

4. The appellant relied on the historical developn@rhe rights of Englishmen, following
the Glorious Revolution of 1688 and tBal of Rightsof 1689 The appellant argued
before Mr. Justice Wright there was an entrenchgirent right to keep firearms for
defence. The Crown argued that the EndgBghof Rights(hereinafter called EBOR) had
no application and only expre€&arterrights applied.

5. The learned trial judge found, in Paragraph 16i®Reasons of November 6, 2007, “The
EnglishBill of Rightsis indeed part of the rich constitutional herit&pnadians have
received from the mother country.”

6. The learned trial judge also found, in Paragrapbfays ruling, Appeal Book Page 39,
that the Supreme Court reference of 2000 [2001 3&3 compelled him to hold that
firearms registration regulations were within tleenpetence of the federal government,
and he also relied on the words “as allowed by lmwParagraph 29 (of EBOR) to mean
that anything Parliament legislated in respectreafms is acceptable.

7. At the end of the constitutional argument and syrbling of November 6, 2007, the
learned trial judge dismissed the constitutionallleimge of the appellants.

8. After hearing appeal arguments on February 18, 20&00ntario Court of Appeal in a
ruling of February 25, 2010, dismissed this groundheir reasons, the Learned justices
of the Court of Appeal held that the English BillRights had no application and relied
upon the interpretation of the Bill of Rights, ptaicby the Supreme Court of Canada in
the decision of New Brunswick Broadcasting Company v. Nova Sc8edker of the

House of Assembly)993 1 SCR 391] at paragraph 54.”
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9. The Appellant herein argued that the contextlelv Brunswick Broadcastingas
specific and limited, and that the words “cannotivectly transported without specific
reference,” means the Bill of Rights of 1689, haglization because the Bill of Rights of
1689 specifically refers to the right to keep firaa, sufficient for their defence.

10.1t is further contended and was before the CouApyeal, and with leave of this court,
will be argued that the preamble of the constitutan be taken to refer to the specific
article of the Constitution of the United Kingdoihit relates to a fundamental right,
which is inherent to all Englishmen.

11.The Appellant herein, if leave is granted, seek®lpon the analysis of the Supreme
Court of the United State®istrict of Columbia et al v. Helleldune 26, 2008), which
upheld the analysis of Joyce Lee MalcolnTmmKeep and Bear Arms: The Origins of an
Anglo-American Righih regard to the origin of the Second Amendmérdcing that
lawful principle to the EBOR, is correct legal aysas, applicable in Canada due to the
common constitutional heritage of both Canada hedJnited States vis-a-vis the origin
of the rights pertaining to firearms, being EBOR.

12.The Appellant herein seeks leave to bring befoeeShpreme Court of Canada, a careful
and clear analysis &. v. Simmerman, R v. Wi|&sv. Hasselwandeand theReference
of the Firearms Act (Canada) 2008l but Simmerman are referred to in the Court of
Appeal reasons at paragraphs 16 — 19, to deman#ti@tthose cases did not specifically
address the issue of the right to possess andraaenis for self-defence, relying on
EBOR Blackstongand theCharter, section 26, therefore these are original argusient

13.1t is the intention of the Appellant herein, if {&ais granted, to argue that the laws and

regulations pertaining to firearms and the sectiom$er which the Appellant was



Appellant's Memorandum of Argument 4

charged and convicted, bei@giminal Codesections 86(2), 91(1), 92(2), 95(1), 102(1)
and 108(1)(b), are breaches of the constitutioriatiples asserted.

14.The foregoing sections are a contravention of fumeletal justice under section 7 as
qualified by section 26 of théharterand the preamble of the Constitution of 1867,
because they create, out of a regulatory schennd, |&bility offences, in some cases
with reverse onus, and in other circumstances,|E@amations which automatically
require a minimum term of imprisonment, all of wtit would be the intention of the
Appellant herein to contend is contrary to secidor a variety of reasons. More
specifically, the reason being that the regulatibfirearms has been extended too far
and into the realm of prohibition by regulation.eTAppellant wishes to contend that if
the right to keep firearms for defence can be ttdoghe EnglisiBill of Rights it is, like
all rights, not absolute; but, like the right tedrspeech, limits to those rights should be
subjected to a section 1 analysis where the Aputeldl argue these sections of the
Criminal Codedo not pass.

Issue #2:

15.Regarding the second search warrant, the Appeilastdenied the right to lead evidence
challenging the issuance of this search warrarthemistaken belief that the search
warrant preceded the Appellant's disclosure okt#wre storage vault and its
whereabouts. The record shows that the secondseasobtained after this disclosure
of the secure storage vault and hence under thatttuhich the Appellant was never
allowed to testify about the threat to bulldozelosne.

16.The appellant relies upon the fact that the validitthe second search warrant on his

home was obtained while he was in custody and whaliess by the threat his house
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would be torn down if he didn’t consent or identilfie location of further firearms in a
secure and sealed location, the accused will relgvadence derived from the transcript
of proceedings at the trial, which will be avaikalibr the hearing of this appeal. It will be
alleged that the learned trial judge in the coofsthe pre-trial motion denied the right to
challenge the second search warrant or the eviddgroeed from it. Large amounts of
firearms and ammunition in the sealed and securk were available only after the
accused gave information as to its location whdevas in custody.

17.Therefore, the existence or absence of the seaantamt prior to the agreement was a
significant factor in the decision not to allowtstienge of the second search warrant. It
was not until much later that Constable Belluzifiest in Volume I, at page 496, line
30, that it was found quite clearly that the seavelrant was only obtained on the™2at
4:30 in the afternoon, which would clearly be aftex court statements of Mr. Keen.

18.The evidence of Constable Belluz, Volume I, pag6,4ine 30:

Q: Did you get the search warrant on th& 204:30 in the afternoon?

A: Yes, sir.

19.Therefore it is clear that the search warrant wdained after the location of the hidden
room was extorted from Mr. Montague by the asswgdhat he would be released if he
revealed it.

20.At page 254, line 25, Mr. Keen made clear that he saying that Mr. Montague was not
detained until he revealed the whereabouts of$berét” room.

Issue #3:

21.The prosecutor made the following remarks to tig ijo his address:

Mr. Montague had gone beyond peaceful protest angdds preparing for an
armed conflictl felt at times when I'd come into this courtro@mnd hearing
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Issue #4:

some of Mr. Montague’s testimony, likdice in Wonderlandl don’t know if you
know the story, but Alice get stuck down a rabloiehand people doing all these
crazy and bizarre thingground her and acting like it's completely nornaedd |
felt like that when | was listening to Mr. Montagtestify. [Vol. 5, page 1484,
lines 25 — 32 and page 1485, lines 1-3, emphaskxidd

It's not normal to be building secret rooms. Ittst mormal to be building fully
automatic weapons and hiding them in a secret ré®8mot normal to be going
and filing serial numbers off guns and burying tharthe bush because you're
worried somebody might dig them up from the midafiéghe bush and track them
back to you. That mind set suggests that Mr. Mamdtas some fairly disturbed
views of reality [Vol. 5, page 1485, lines 4-13, emphasis added.]

Canadians are entitled to own firearms for lawfupeaceful purposes, but we
don't let citizens arm themselves for war ... [Valpage 1485, lines 19-21].

22.In Volume 4, Bruce Montague states:

a.

These firearms are my property. They were legaltyuaed with a FAC, they
remain my property, and | still want 'em back.[V4|.page 953, line 20].

| purchased them under a FAC system, they are Igwhine. | am entitled to
possess them for the rest of my life. [Vol 4, p8gé, line 16].

They were locked securely in a secure vault whiehgolice couldn’t even find
until | told them where they were. [Vol 4, page 9bde 26].

They're my property. I'm legally entitled to theitve done nothing to warrant
the removal of my property from my possession. [Mgbage 955, line 1].

23. Testimony of William Bruce Montague, Page 899, L& éThere were my property, and

they still are. I still contend they’re mine.”

24.He testified about the significance of an FAC, “ldnthe FAC system, | can acquire and

purchases as many firearms as | like, and I'mledtio possess them for the rest of my

life, without even needing an FAC. FAC is only reqd to acquire firearms, not to hold

on to them.” [See page 954, lines 16-19].

25.He never acquired any firearms after the date vameRAC was no longer effective.

[Page 901, Line 19].
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26.He was asked if he possessed a license to pogssses. He said: “Yes. That was my
FAC.” [See page 956, lines 15-20].

27.The Appellant repeatedly claimed colour of righseek protection of section 39 of the
Criminal Code saying,inter alia, that he never acquired any firearms after the ddien
a Firearms Acquisitions Certificate [FAC] was noder effective [Page 901, Line 19].

28. All firearms of the appellant were lawfully acqudrand until the law changed,
completely legally owned. They were stored in ause@ault, so secure that they were
not discoverable using the first search warrantaniyg discovered after the accused
revealed the access to the secure room under thfressring his house down. The
appellant argued at trial and the trial judge deddhe jury to disregard reliance on
section 39(1) of th€riminal Code of Canadalhe Court of Appeal agreed in paragraph
41. The appellant relied on Section 39(1) of@meninal Codeas a colour of right
defence to any denial of his proprietary rightsiglawful property. The appellant
contended at trial that if the firearms were higganrty, the force used in preserving its
possession was merely to hide it and this was gsibie. The trial judge and Court of
Appeal denied the applicability of this defencee&ppellant wishes to pursue this
argument.

Issue #5:

29.Mandatory minimum sentences for the offences irstjole apply unde€riminal Code
sections 95(1) and 102(1) of which the Appellans wanvicted. The Appellant testified
he merely wished to safely protest against allGheninal Codefirearms provisions

which he felt unreasonably restrict his rights.
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30.In the present case, regarding section 95(1),tdrage of the handguns with the
ammunition was in a locked and secured vault, tehvthe police required private
information from the appellant to gain access.dswnly by lapse of his license
regarding section 102(1) that the appellant coneahiiny offence regarding manufacture
of automatic weapons. Therefore in both mandatanymum sections, the appellant’s

offence is lapse of a license for actions for whiehpreviously had a license.

Part I11: QUESTIONSIN ISSUE
31.The appellant argues the following are issues fauckvan appeal should be heard:

Issue #1Do Criminal Code of Canadaections 86(2), 91(1), 92(2), 95(1), 102(1) and
108(1)(b) offend against the preamble toBidA Act1867, theBill of Rights1689 and
the inherent constitutional rights of citizens afapd sections 7, 26 and 52 of the

Constitution Actl982, and if so, are these limits saved by sedtithrereof.

Issue #2Was the second search warrant which the accusedaetallowed to challenge

at trial properly issued, and should he have bdewed to challenge it?
Issue #3Were the prosecutor's inflammatory remarks peibles# a fair trial?

Issue #4Should a colour of right defence under sectiori B8{ theCriminal Codehave

been left to the jury for firearms owners in thep&flant's position?

Issue #5Was the mandatory minimum sentence constitutignallid in the

circumstances?

Part I11: ARGUMENT
Issue #1:

32.The expert testimony of Dr. Gary Mauser accepteadadtby Justice Wright showed that

a large proportion of Canadians were non compliattit the licensing and registration
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laws for firearms. In the 26 counts of the indictrihef which the Appellant was
convicted, only the following sections of t@eiminal Codeare offended, namely
sections 86(2), 91(1), 92(2), 95(1), 102(1), 108(L)The Appellant seeks to argue that
each of these sections is a breach of his inhénadamental rights under sections 7, 26
and 52 of theCharter of Rightsderived as common law rights from tB# of Rightsof
1689 and the Preamble to tBBIA Act1867, and furthermore, creates strict liability
offences with reverse onus effects and mandataiggeof incarceration in an allegedly
regulatory regime. (The sections are set out i Yidw)

33. Specifically, the Appellant seeks to contend tleation 86(2) of th€€riminal Code
creates an offence out of any breach of regulatiesigecting handling, storage,
transportation, shipping, display, advertising amall-order sales of firearms. This
imports regulatory control of such an unreasonatgeplex and restrictive nature as to
render firearms ownership a dangerous and unaltiaipaivilege, not a right. This
section gives government the power to progressiaetyeffectively ban firearms and
render all lawful owners retroactively criminal gulations which can be changed by
government at will. This, the Appellant wishes tgue, renders criminal all those who
cannot be regularly familiar and compliant withamstantly changing regulatory scheme.
In the elimination of crime it is patently ineffeet. In the creation of criminals out of
gun owners, however, it is extremely effective andossible to avoid. In relation to the
Oakes Test, it is disproportional, not rationalbynnected and limits the rights far more
than is necessary. Therefore, it is unjustified ametasonable in a free and democratic
society. The legal effect of the word “possessthils section renders criminal many
innocent acquisitions of firearms where no ratiareiger exists, and imposes
restrictions not proportional to any risk. To pusimply, the storage regulations make
defence of person or property impossible when aigueeded. When a gun is needed, it
is needed immediately.

34.In regard to section 91(1) of tiximinal Code(see Part VII), it imposes a license
condition for each owner and a registration regnest for possession of each firearm. In
theory, this sounds reasonable. In practice, howéve licensing of each owner and the

registration of each firearm creates numerous ficgity impossible and unreasonable
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restrictions. Licences can unknowingly lapse amdier breaches. Widows can inherit
firearms without licenses and unknowingly offendl.tAis creates liability to five year’s
imprisonment. In regard to rational connectionh® permissible objective,

proportionality and minimal limitation of rightshis section is unreasonable and does not
meet theDakestest for a limit on fundamental rights. The disicneary issuance of a
license is restricting a right to an unattainabigilege because criminal sanctions
unreasonably restrict the right where inadverteaabh is a real possibility. This section
makes illogical the Crown’s assertion, reiteratgdHe trial judge, to the effect that this
case is not about registration. This section makesminal act of merely forgetting to

renew a licence.

35. Section 92(2) (cited in Part VII) imports the tetkmowingly,” but a breach of 92(2)
could happen by the widow who acquires her huslsamadiperty, previously licensed to
him, and she does this at the moment of his d&&tirs knowingly can be unavoidably.
Thus this section renders the transmission to ladiegal impossibility and breach upon
death an inevitability. The effect of this sectiariended or unintended thus fails to meet
the Oakestest for aCharterbreach. The effect of orders in council may véey t
classification of firearms for regulation purposesl criminalize those who forget to
license in the required time, which is unspecifi€ldis section causes numerous innocent
people to be criminalized out of ignorance for dpion-violent things and has no

rational connection to preventing crime.

36. Section 95(1) of th€riminal Codeimposes a mandatory minimum jail term of one year
for possessing a loaded restricted firearm in dicemsed place. Every farmer with a
loaded restricted shotgun in his bedroom to defegainst predators of his livestock, or
every woman who receives a death threat from hanewishes to have her revolver at
the ready, or every person who in remote or urbaations arms themselves for
protection against thieves, and every widow whowingly acquires by lawful
succession her late husband’s safe containingaventogether with its ammunition,
becomes a criminal with no criminal intent and leato a mandatory one year in jail. A
mandatory minimum sentence for violent crime isadable, but for an act devoid of

violence, potentially reasonable, honest and gafejrrational, disproportionate, and
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limits a right far more than necessary for any @artg which it might be rationally
connected. This section fails takestest and should be struck down or read down.
Numerous scenarios can be demonstrated where breaaccur with no criminal intent.
The Appellant’s case demonstrates this quite etkelgtin the room so hidden that
threats of imprisonment and even the demolitiohisthouse were necessary to extort its
disclosure. The mere forgetfulness of a licenceafaidow creates liability for a
mandatory minimum sentence. Even a bureaucratiusmm or change of address
without notifying the registry can cause this offen

37.Section 108(1)(b) of th€riminal Code(see Part VII) makes possession of a firearm
knowing that the serial number has been defacedeoe defacing of a serial number, a
crime. This criminalizes otherwise harmless adtiwhich could happen through
accident, like drilling a hole for repair, or thigluother accidental means. It is not an
inherently dangerous activity and is a law desigs@dly to make easier crime detection
where guns are used for criminal purposes. Thisda@s not regulate or prevent use of
the firearm for crime. Hence when it applies agaatisfirearms owners, who have
lawfully acquired the firearm or chosen to useitiway which renders the serial number
obscure but not with any criminal intent, it fatsmeet théakestest and is an

unreasonable limit on an inherent and constitutiaght.

38.1In conclusion on the constitutional issue, the Alape wishes to argue that the sections
involved are a thinly disguised system to prohdbitonfiscate firearms and although in
principle regulation of a right to reduce unreadaynaut of existence is possible but
section 1 of th&€harterallows limitation of the right only to the exterdnsistent with
the principles of th®akestest, which these sections do not. Therefore, samadl of the
sections involved should be struck down or readrd®v v. Sparrow1990] 1 SCR 1075

holds that rights cannot be regulated out of emtste

39.1f the law of Canada maintains the inherent Godegiright of self-defence (as in
sections 8(3), 25(1)(a), 25(2), 25(3), 26, 27,Z%_2), 30, 32(4), 34(1), 35, 37, 37, 38, 39,
40 and 41 of th€riminal Codg against criminal aggression seems to be thedaw;jt
by regulation of firearms make that same self-degéempossible by rendering armed

self-defence ineffectual? There are numerous dagesgland, which in the focentury



Appellant's Memorandum of Argument 12

recognized the rights of Englishmen as set outéBtll of Rights—Rex v. Gardner
Mallock v. EastleyRex v. HartleyRex v. Thompson, The King v. George Dewhurst, Rex
v. Hunt, Windfield v. Stratford'heUniversal Declaration of Human Righits its
preamble states, “Whereas as it is essential, iif imaot to be compelled to have
recourse, as a last resort, to rebellion agaimahtyy and oppression, that human rights
should be protected by the rule of law.” ArticlefheDeclarationgoes on to state,
“Everyone has the right to life, liberty and setuaof person.” To render all these
glorious phrases effective Parliament cannot regute power to realistically uphold
them, out of existence. The court should recogaimedeclare illegal the effective
destruction of an inherent right to self defencéchlexisted before 1867, still exists in
our law and should always exist in a free socikiyis to remain free and not become a
police state where only police and criminals hawesgy Dialling 911 and waiting for the
police to save you is not self defence. Although@ourt of Appeal relied upon the
words in theBill of Rightsof 1689 to quote the words "as allowed by lawlirtat the
right, and the court approved of Blackstone, thertcfailed to consider Blackstone's

interpretation of these words:

The fifth and last auxiliary right of the subjetitat | shall at present mention, is
that of having arms for their defence, suitabléhgr condition and degree, and

such as are allowed by law. Which is also declasethe same statute | W. & M.
st.2. ¢. 2. and is indeed a public allowance, underrestrictions, of the natural

right of resistance and self-preservation, wherstirections of society and laws

are found insufficient to restrain the violenceoppression...

And all these rights and liberties it is our birtfnt to enjoy entire; unless where
the laws of our country have laid them under neargs®straints. Restraints in
themselves so gentle and moderate, as will appear farther inquiry, that no
man of sense or probity would wish to see themkslaed.[William Blackstone,
Commentary on the Laws of Englafbok 1, Chapter 1. page 86.] [Emphasis
added.]

The above quotations from Blackstone aptly desaibection 1 analysis to justify

limiting the right.

40. The constitutional arguments are of national imgace because the sections under attack
threaten with criminalization with reverse onusame cases, strict liability in others and

mandatory minimum jail terms in some, a large segroéthe population; firearms
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owners whose only purpose is the preservationef groperty or their lives and the
lives of loved ones and who are normally carefaly hbiding and responsible. These
unreasonable and unjustifiable measures infringeistoric long-standing right of free
men and women to responsibly own firearms in whap@rts to be a merely regulatory
scheme. This scheme due to its cumbersome, fotralisials of registration and
licensing has no effect on the criminals it is dasd to inhibitCriminal Codesections
86(2), 91(1), 92(2) and 95(1) would criminalizeareowner or shop owner who
defended their shop with a loaded firearm from ramnea robber. This type of legislation
causes law-abiding citizens to lose respect fotaheThe Revised Statutes of Ontario
1897 and the cases @'DonohueandAuthorson all indicate the applicability of the

EBOR as part of our constitution.

41.The learned justices of the Court of Appeal errethw in dismissing the Appellant’s
Charter of Rightshallenge because they ignored the legal histbilyeBill of Rights
restricting article 7 of th&ill of Rights of 168%y the words “as allowed by law"—
which words Blackstone has explained do not limé tight. (See paragraph 14 of
Reasons.) They further erred in applyotgter words fromHasselwandeandWiles
which did not address the argument herein (seedRegsragraphs 16 and 17). They
erred in paragraph 19 in relying Beference ifrirearms Act (Canada2000 1 SCR 783
to conclude that case which was a dispute ovesdigtion to regulate necessarily
justifies exempting specific regulations fradmarter scrutiny. They erred in paragraph
15 in failing to appreciate that the right to vitigee legislative proceedings of Parliament
was not a right “specifically referenced” in tBaél of Rights of 168%ecause recording
by video was not possible in 1689, or was it com®d. But firearms rights were
considered and received a “specific referencepfotection. The specific reference to a
right to firearms as a common-law right of Englislims a matter of some concern to
many freedom-loving and law-abiding citizens. Theasons of the Court of Appeal rely
on obiter comments, jurisdictional disputes and irrelevasiesao summarily and
erroneously dispose of the Appellant’s argumenthé&recent Supreme Court decision of
Chaoulli v. Quebec (Attorney Generad) Quebec law was struck down that prohibited
the purchase of private medical insurance. Thréggs ruled that a rigid government

monopoly violates the section 7 right to life, lityeand security of the person. This is
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applicable reasoning to government regulationdgrearfims that affect our section 7
rights. Police have more of a monopoly on the dsfective tools for personal security
under theFirearms Actthan governments have over the tools of healtheae yet they

have no obligation to protect every individual fremlence.

Issue #2:

42.1t is obvious from a reading of relevant transctlt the appellant was denied the right
to challenge the second search warrant for no geagbn since his counsel’s earlier
factum had disputed its validity and there weredygunds to dispute it on the basis of
coercion and threats having induced the informadiorvhich it was obtained as it was
obtained after the agreement to disclose the whetgs of the secure vault room
obtained by threats. To have denied the appelenability to challenge the second
search warrant where he had by his counsel, CMuairin, indicated a desire to advance
this issue in the direct violation of his home i@emial of the rights of a citizen so
egregious as to justify a new trial with that isspen for consideration as to whether the
search was a violation of the appellar@isarterrights under sections 8 and 24 (1).

Issue #3:

43.The prosecutor engagedad hominenpersonal attacks on the accused’s sanity and this
was used to discredit his evidence. It should Hbemational interest to prevent such
vilification of accused persons lagl hominenattacks to juries in view of the power
prosecutors have.

Issue #4:

44.The effects of section 39(1) are not limited to ¢ireumstances cited by the Court of
Appeal but are broad enough to protect from seitheegroperty of the lawful owner,

even from the state, where the force used is méveiyde the property. The cases of
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HowsonandLei, cited in authorities (Part VI), clearly show tthefence applies even to
someone lawfully entitled to it by operation of lalihe application of section 39(1) has
no limits to its application where ownership iglispute and possession is an element in
chattel ownership. The appellant’s guns are chattdlpersonal property, previously
lawfully owned by him. The learned trial judge wa®ng in law and the learned justices
of appeal equally wrong to regard this defenceeasgounavailable to the appellant. The
simple facts are the guns had been lawfully acquee was the ammunition. Their use
was never dangerous to anyone. They were keptysaidl securely on private property
of a gunsmith and previously licensed manufactaf@utomatic firearms. They were
never out of his possession or used in any crirez bé lawfully and with an FAC,
acquired them. Then a colour of right defence uséetion 39(1) should have been
available even against someone lawfully claimintate away possession, namely the
state. Although property rights may not be in @anstitution section 39(1) of the
Criminal Codg is. Its legal limits have never been defined &mglin the national interest
that its effects be clarified.

Issue #5:

45. The mandatory minimum sentence applicable undéiosscl02(1) and 95(1) of the
Criminal Codeis wrong in principle because they are regulatdycensing and storage.
If the license for a prohibited weapon, i.e. a lamdwith a barrel 4 inches or 105 mm or
less, is stored with readily available ammunitian,offence occurred if the license has
lapsed. If the license hasn't lapsed, no offencedwaurred. This means a widow who
inherits a safe with a handgun and ammunition dttygether therein, with a lapsed

license, has committed an offence with a one yeainmim sentence. In the case of
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manufacturing an automatic weapon, which the appeWas licensed to do at one time,
the lapse of the license makes his previous matwfag even prior to the lapse an
offence with the mandatory minimum of one year.tTeppened in this case.

46. Therefore both sections 102(1) and 95(1) were $iedapses, non-violent, technical
offences for which a constitutional exemption skiceXist because otherwise, they are
cruel and unusual punishment and for a regulattignoe. InB.C. Motor Vehicles Act
[1985] 2 SCR 48tn the Supreme Court of Canada, which has spokenandatory
minimum sentences for regulatory offences. Thig gaevides good grounds for a
constitutional exemption for this accused, or fdliem a mandatory minimum in all
cases. As a gunsmith my client received severad funservice each year that fire in
"full-auto” mode because of wear, poor servicingabnateurs, or even just improper
reassembly. This section makes law-abiding gun oswvéh no criminal intent into
instant criminals with a 1 year minimum sentenaeafgsimple reassembly mistake after
cleaning. The way this section was applied to ngntlrules out the opportunity for
gunsmiths to be properly trained in servicing polkc grandfathered owners of full-auto

guns.

Part IV: SUBMISSIONS ON COSTS
47.1t is respectfully submitted that the constitutibasguments contained herein are original
arguments, never before specifically addressedy @ttack onerous criminal sections
which severely limit and regulate in some caseh wiitict liability, sometimes with
mandatory minimum imprisonment, sometimes with rege@nus, in an obscure

regulatory regime, where Orders in Council canesighate what was previously lawful
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and make possession of it unlawful, with littlelneatice. In an allegedly regulatory
scheme, otherwise law-abiding people must rendeariins for defence useless or risk
criminality. This is a matter affecting a large semnt of lawful firearms owners and their
respect for law and the safety of our society a$ale. It deserves leave to advance these

arguments more fully for consideration and is atemaif national importance.

Part V: ORDER SOUGHT ON COSTS
48. Wherefore the appellant seeks (1) an order grategne on all the issues and for the
reasons advanced herein, and (2) because of thig beeden of researching and
advancing a complex constitutional argument thaf isational importance, upon a
private citizen, the appellant prays for an oraerdosts or funding to maintain the

appeal.

All of which is respectfully submitted:

Douglas H. Christie
Counsel for the Appellant
April 23, 2010



